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3. CONCLUSION
1. Preservation of the goods under the CISG
As a general rule, Section VI of Chapter V of the CISG requires that the party left in possession of,
or otherwise in control of the disposition of the goods has the duty to protect and preserve the goods.
This duty, which applies to any party to the transaction, “is an expression of the general obligation to
cooperate, as it can be deduced from this provision [CISG Article 85] or that provision of the CISG
as one of the Convention’s underlying principles.” 2
-Seller’s duty to preserve the goods (Article 85)3
The scope of the provision comprises two situations: first, where the buyer is in delay in taking the
goods4 and, second, where the buyer fails to pay the price when payment is to be made concurrently
with delivery.5 In these cases, the seller is obligated to take measures to preserve the goods.
The standard to be applied is that the seller is required to take any reasonable step under the circumstances to preserve the goods, which will often be decided based on usage.6 Failure to fulfill this duty
may give rise to stringent consequences especially in those cases where the risk of loss has already
passed to the buyer although the seller still has control over the disposition of the goods.7 In fact, a
seller’s failure to preserve the goods releases the buyer from liability arising from loss even though the
risk has already passed to the buyer,8 “regardless of whether or not the property in the goods has
passed”9 to the buyer. This is the “substance” of the obligation to preserve the goods.10 If, however,
the risk of loss has not passed to the buyer, even though found liable for preservation costs, the seller
is not entitled to damages to the good for prolonged storage.11
Moreover, it must be noted that “reasonable circumstances and reasonable expenses are common law
notions which provide standards according to which a judge or arbitrator can evaluate the necessary
steps and expenses.”12
The CISG does not state the length of the obligation to preserve the goods. However, “[i]t follows
from Article 88(1) that the seller is quite entitled to limit the period of preservation and that upon
certain conditions [Article 88], he may at any time proceed to sell the goods, provided that he has
previously informed the buyer of that intention.”13 The seller may also be freed from the obligation to
preserve the goods when he avoids the contract under Article 64.14 In addition, it must be noted that
the seller’s obligation to preserve the goods does not end if the seller brings an action to require the
buyer to pay the price.15
The seller is responsible for the costs arising from reasonable measures to be taken to preserve the
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goods;16 however, the seller can sell the goods and retain from the proceeds an amount equal to the
reasonable expenses incurred in preserving the goods and seller also has the right to retain the goods
until those expenses are paid.17 However, according to many authors,18 “the buyer will have to be
allowed a right to satisfy the right of retention by providing reasonable security.”19
The Article 85-88 provisions on the preservation of the goods may be easily overcome by means of
interim relief procedural tools, which are governed by domestic law.20
Courts often regard damages arising from preserving the goods pursuant to Article 85 as damages
recoverable under CISG Article 74.21
-Buyer’s duty to preserve the goods (Article 86) 22
The buyer, similar to the seller, is bound to preserve the goods when (i) after receiving them, (ii) he
intends to exercise the right to reject them. If both requirements are met, the buyer must take such
reasonable 23 measures as the case may be. The buyer is, however, entitled to retain the goods until the
seller reimburses the buyer for the reasonable expenses incurred in preserving the goods.24 Failure to
take reasonable measures regarding the goods may result in denial of a claim for warehouse expenses
(Article 86(1)).25
The rejection may be exercised from the time the right to reject26 arises until it expires.27 While the
period to decide whether to reject the goods is running, the buyer still has a duty to preserve the
goods,28 which continues until the duty has been discharged pursuant to Articles 87 and 88.29
If the goods have been dispatched to the buyer and placed at his disposal without having physical
possession of them, the buyer, in order to be able to reject the goods, must take them into custody on
behalf of the seller as long as it can be done without the payment of the price and without unreasonable inconveniences or unreasonable expenses (Article 86(2)). Of course, this rule does not apply if
the seller or a person authorized by the seller to take charge of the goods is present at the place of
destination of the goods.
Articles 85 and 86 establish the duty to preserve the goods. As already mentioned, a party may
discharge his duty by (i) depositing the goods in a warehouse and/or (ii) selling the goods.
-Deposit in Warehouse (Article 87)
The deposit of the goods in a warehouse30 (of a third person, if necessary) will be at the expense of
the other party. However, unless otherwise provided, the party who deposits the goods is primarily
liable to the warehouse although he may seek reimbursement from the other party to the sale contract.31 To be recoverable, depositing expenses must be reasonable.32 It should be noted that unreasonable expenses only affect the depositing party’s right to obtain full reimbursement. The right of
reimbursement exists only in regards to those expenses that are proportionate.33 Moreover, “[t]he
incurring of unreasonable expense does not lead to the risk of storage in a warehouse being transferred to the other party.”34
Two issues may give rise to some uncertainty as they are not regulated by the CISG: (i) the relationship between the parties to the storage contract and the parties to the sale of goods contract, which,
as it has been suggested, should be “governed by the domestic law applicable in each particular
case”35 and (ii) the legal consequences to the sale contract of the deposit of the goods in a warehouse:
whether the deposit in a third person’s warehouse is to be qualified as a substitute for the original
obligation. It should not be deemed to constitute an exemption from the original obligation 36 unless
3
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the property involved is money.
-Sale of the Goods (Article 88)
Article 88(1) allows the party who is bound to preserve the goods to sell them if the other party fails
to take action in a reasonable time (also known as self-help sale). It is an option (not an obligation). 37
There are only two requirements the selling party must comply with to exercise such an option: (i)
unreasonable delay by the other party in taking the property,38 and (ii) reasonable notice to the other
party of the intention to sell the goods.39 This notice does not need to be in a specific form: it needs
only to be appropriate under the circumstances.
Article 88(2) requires the party who is bound to preserve the goods to sell them when the “goods are
perishable or their preservation would involve unreasonable expenses” (also known as emergency
sale). In this case, selling the goods is a duty. Failure to sell the goods in an emergency situation may
give rise to a right to the other party to seek damages.40
Two issues arise in connection with Article 88(1) and 88(2) not dealt with by the CISG: (i) legal
consequences of failure to give notice and, (ii) whether the other party may object. As to the first,
however, it has been suggested that “a party who performs a self-help sale, without giving notice of his
intention to do so, breaches an ancillary contractual obligation and will be under an obligation to
compensate the other party for any resultant damage.” 41 On the other hand, in an emergency sale
situation, a claim for lack of notice may be difficult to bring it successfully. As to the second issue,
some authors believe that the sale can be made regardless of any objection made by the other party,42
although the other party may bring an action for breach of an obligation to proceed based on reasonableness standard.
-Article 88(3)
Whether it has been a self-help or emergency sale, the party may retain from the proceeds of the sale
the reasonable expenses incurred in preserving and selling the goods and require the other party to
pay the balance. There is no reference in the CISG regarding (i) how any objections in connection
with the reasonable expenses standard may be raised, (ii) whether the party who sold the goods may
retain damages from the proceeds, as some authors have suggested and (iii) how the balance should
be returned to the other party. However, based on the general principles behind the rules on the
preservation of goods, as well as the other principles on which the CISG is based, it may be possible
to assume that: (i) Claims regarding the proper application of the reasonableness standard may be
brought as damages for breach of a secondary obligation; (ii) As the provision clearly states that the
party may retain the costs to preserve the goods and the costs to sell the same, there should not be any
doubt that the balance must be accounted for by the other party.43 This does not mean, however, that
the party may not bring an action for damages setting-off his claim from the proceeds;44 and (iii) the
balance should be paid at the other’s party place of business. If the party still refuses to take the
money back, it may be useful to resort to a solution similar to PECL Article 7:111 (depositing the
money to the order of the other party in accordance with the law where the payment is due).
2. PRESERVATION OF THE GOODS UNDER PECL (ARTICLES 7:110- 7:112)45
PECL Article 7:110 considers mainly three cases: (i) buyer refuses to take deliver of goods; (ii) the
buyer rejects the goods and seller refuses to take them back; and (iii) the contract has been terminated
and the goods must be returned to the other party who refuses to take them back. Article 7:110 may
be helpful, as the issue is not dealt with by the CISG.
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The substance of PECL Article 7:11046 is, therefore, very similar to CISG Articles 85-88. Thus, what
it has been said about the CISG also applies under the PECL with the following distinctions. First,
the main difference between the two sets of rules concerns the structure: PECL Article 7:110 comprises both the seller’s and buyer’s duty to preserve the goods in only one provision, whereas the
CISG considers both parties’ duties separately. The other difference concerns the wording: PECL
outlines more simply than the CISG regarding how the party left in possession of the goods may
discharge its duty.
-Situations where PECL Article 7:110 may be helpful in construing the meaning of the
counterpart provisions of the CISG
(1) Preservation of money. PECL specifically deals with the case where the property to be protected and
preserved is money (Article 7:111), a case not specifically dealt with by the CISG and, therefore, it
may be of help when applying the CISG in such instances. Specifically, the provision applies where
the debtor attempts to perform a primary (e.g. payment of the goods) or secondary (e.g., repayment of
money received or payment of damages under Chapter 9 Section 5) duty to pay.47 Pursuant to Article
7:111, the debtor discharges its duty to pay by “depositing the money to the order to the first party
[creditor] in accordance with the law of the place where payment is due,”48 after giving the creditor a
reasonable notice. By dong so, the debtor may also prevent claims by the creditor concerning interest
on the sum to be held on behalf of the creditor.
(2) Avoidance and preservation of goods. Reading Articles 81 and 86 CISG, with the guidance of PECL,
one should draw the conclusion that, where the contract has been avoided, the buyer must arrange
the restitution of them to the seller as the former cannot keep those goods nor can he destroy or let
them being destroyed. While the party is in possession of goods to be taken by the other party, the
very same party must also arrange a way to preserve them pursuant to Articles 87-88.49
As to the seller, if (i) the seller still has possession of, or control of, the goods, and (ii) the contract has
been avoided, the seller cannot claim expenses for preserving the goods from the buyer.
The PECL, contrary to CISG, does clearly deal with the case just mentioned, which makes Article
7:110 useful when dealing with restitution and preservation of the goods when the contract has been
avoided.
3. CONCLUSIONS
PECL’s language is very similar to CISG. However, one feature makes PECL Articles 7:110 and 7:111
very useful when dealing with preservation of money, and preservation of goods as result of the
avoidance of the contract, as these situations are not directly dealt with by the CISG.
As a general rule, for all of the other general legal issues herein mentioned not directly solved by the
CISG, it may be appropriate to first resort to the general principles of the CISG, unless the matter is
clearly outside the scope of the CISG (e.g., storage agreement). The otherwise applicable domestic
law, however, should control all of the more technical and detailed questions of substantive and, of
course, procedural law.
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