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I.

Introduction
1

Article 65 of the Convention on Contracts for the International Sale of Goods (the ”CISG”) ,
setting forth an opportunity for the seller to impose certain specifications in light of the buyer’s
failure to do so, raises particular questions of interpretation given the Principles of European
2
Contract Law (the ”PECL”) . CISG Article 65 sets forth a mechanism for the seller to supply
specifications for a sale of goods transaction where the buyer has failed to do so. The PECL, on
the other hand, states a similar right of parties in a generalized fashion, not merely applying to a
narrow context. These provisions are set forth below, in comparison, with emphasis added to
heighten the contrast and the key provisions of each section:
CISG Article 65
(1) If under the contract the buyer is to
specify the form, measurement or other features of
the goods and he fails to make such
specification either on the date agreed upon
or within a reasonable time after receipt of a
request from the seller, the seller may,
without prejudice to any other rights he may
have , m ake th e s p e c i fi c ati o n h i m s e l f in
accordance with the requirements of the
buyer that may be known to him.

PECL Article 7:105
(1) Where an obligation may be discharged by
one of alternative performances, the choice
belongs to the party which is to perform,
unless the circumstances indicate otherwise.
(2) If the party which is to make the choice fails to
do so by the time required in the contract, then:
(a) if the delay in choosing is fundamental,
the right to choose passes to the other party;
(b) if the delay is not fundamental, the other
party may give a notice fixing an additional
period of reasonable length in which the party to
choose must do so. If the latter fails to do so,
the right to choose passes to the other party.

(2) If the seller makes the specification
himself, he must inform the buyer of the
details thereof and must fix a reasonable time
within which the buyer may make a different
specification. If, after receipt of such a
communication, the buyer fails to do so
within the time so fixed, the specification
made by the seller is binding.

Thus, the CISG provision is limited to certain basic information about the goods, such as the:
”form, measurement or other features of the goods”, which have not been specified by the buyer
where the contract calls for the buyer to do so by a certain date. The portion of the PECL which
is more directly applicable is the second paragraph of Article 7:105, which applies ”If the party
which is to make the choice fails to do so by the time required in the contract . …” Thus, the
PECL does not delimit the remedy to basic choice of specifications pertaining to the goods.
This approach of the PECL thus generalizes through the substantive provision of Article 7:105,
rather than through offer and acceptance provisions, as will be shown to be done in the CISG,
3
which was drafted a decade and a half earlier. There is thus movement over time toward a more
relationship based principle, away from the technical features of offer and acceptance. This legal
history observation may be eclipsed, however, by recent developments, discussed in Section IV,
which may have greater practical effect.
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II. Context for Interpreting Article 65 in Light of Principles of European Contract Law
Article 7:105
a. Canonical interpretations show that the practical needs of traders require an Article 65 provision
Practical needs of traders require an Article 65 provision. Article 65 of the CISG is clearly
necessary to show that the contract is not void for vagueness and to prevent a ”hold up” by the
buyer, who might force the seller to seek adjudication rather than negotiation in the face of
4
declining demand or increasing supply for the product.
Certain features of the goods may be left to future choice by the buyer, such as color or style, even
5
automobile option specifications. This should not, of course, extend to having the seller supply
complex, scientific or technical specifications of custom goods for which a design supplied by the
6
buyer is essential. The language of the CISG and past commentary agree on these issues.
Three factors would point away from application of Article 65 in the context of custom engineered
goods. First, a long series of exchanges about the goods would be likely. Thus, the failure of the
buyer to respond to a deadline for a specification would not be an abrupt failure to call for the
goods. Second, the custom nature of the contract could involve a service component to the
contract, which might be supplied by another party. Third, the countervailing feature of the risk
of quality claims by an already dissatisfied or lackadaisical buyer would increase the risk of suit
over quality.
b.

Legislative history is sparse

The legislative history of Article 65 is sparse. Significant disagreement about including the
provision was raised, but it had an antecedent in the Uniform Law of International Sales, the
predecessor of the CISG, and the consensus of opinion was in favor of keeping a provision of this
7
type.
c.

Sparse case law does not obviate need for the provision

The sparse case law does not obviate the need for this provision, although only two cases reported
or digested in English, or in any language in a major, international source of cases, address Article
8
65. The cases reaffirm what would be concluded based on the text of Article 65. One 1996
German case, not available in translation into English, is cited in the Draft UNCITRAL Digest as
stating that where the seller has failed to make a specification, ”the buyer retains the right to make
9
its own specification.” A 1995 German case, available in English, pertaining to options on
standard BMW Series 3 automobiles, involved no objection by the buyer to the specifications, and
10
objection only to the dates of delivery.
The lack of case law may reflect the operation of Article 65 as law that allows parties to operate ”in
the shadow of the law” without adjudication. This is particularly likely, since where a seller believes
that a buyer is not likely to adhere to the contract, the seller will probably avail itself of other
remedies that may be more swift, with fewer responsibilities on the seller. Where there is a good
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relationship between the parties, however, the seller might avail itself of Article 65 procedures
without any ensuing litigation.
We shall return to this emphasis on the contractual relationship after a discussion of how four
comparative issues may be resolved.

III. PECL Article 7:105 Supports an Interpretation in Light of the Contractual Relationship
a. Reading in light of the PECL: Resolving four comparative issues
Four technical issues are raised by PECL Article 7:105 in relation to CISG Article 65: (1) whether
the buyer retains the right to choose if the seller does not do so; (2) whether the PECL concept of
fundamental delay influences the CISG provision; (3) whether PECL provisions regarding (a)
currency matters and (b) a number issues related to each other, affect the CISG provision; and (4)
whether usages may influence CISG rights and obligations.
11

The PECL specifies that, ”If the [seller] fails to do so, the right to choose passes to the [buyer].”
It is implicit in the language of the CISG, however, that the right to choose remains with the
buyer if the seller does not avail itself of its Article 65 rights, and it was reportedly so held, as
12
digested in the Draft UNCITRAL Digest regarding the 1996 German case.
The PECL provides that failures to choose shall be divided into failures that are fundamental and
13
those that are not, with those that are not fundamental requiring notice, as in the CISG. Given
the apparent reticence of parties to avail themselves of CISG Article 65 in contentious situations,
14
as evidenced by the sparse case law, it is difficult to imagine parties concluding that they could
rely on the ”fundamental” delay provision of PECL Article 7:105(2)(a), however. The
”fundamental” delay provisions of the PECL thus do not appear to influence CISG Article 65.
The PECL further provides that currency of payment matters shall be governed by Article 7:108
and matters of performance of a number of obligations related to each other shall be governed by
15
Article 7:109. Neither of these specialized provisions addresses the general issue of specifications
of goods, provided for in CISG Article 65.
While the major English commentary to the PECL also suggests that usages may determine who
16
shall make a choice, this suggestion is not relevant where the specifications of characteristics of
goods issue clearly dictates the seller taking over this responsibility from the buyer, in Article 65 of
the CISG. The implementation of Article 65, on the contrary, might be seen to benefit greatly
from the insights of CISG Article 8(3) circumstances and Article 9 usages under the CISG. Expert
testimony or prior case experience might address these issues.
b.

Reading in light of the PECL: Relationship over offer and acceptance and knowledge

The 1995 German case pertaining to delivery of BMW automobiles addressed the delivery date
17
through CISG Articles 18 and 29, pertaining to contract formation and offer and acceptance.
There was apparently less recourse for the seller under Article 65, the language of which points to
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”features of the goods.” In contrast, the PECL language, which does not so limit to specifications,
could have included the delivery date of the goods under its Article 7:105. This contrast in
approach shows an important development in the law, creating a more relationship based
provision, rather than an offer and acceptance provision.
In the PECL, the substitution of choice provision is much broader than in the CISG. Rather than
18
leaving other matters, such as delivery of the goods, to the offer and acceptance provisions, the
PECL adopts a more modern approach of handling substitution of choice through a relationship
oriented provision, the broad Article 7:105. While litigants could consider a PECL inspired
approach to CISG Article 65 if, in some cases, the offer and acceptance provisions were
inadequate, the major observation here is that the PECL, a decade and a half more recently
drafted, takes a more relationship based approach, rather than an offer and acceptance approach.
In addition, CISG Article 65 explicitly requires that the seller act on preferences of the buyer
”which may be known to him.” The PECL does not directly include such a provision, although the
19
”fundamental” delay requirement adverts to some knowledge requirements. Although the more
flexible language of the PECL again indicates a more modern drafting, the usefulness of this
provision as a guide to interpretation of the CISG leaves the litigant with little to rely on. The
20
knowledge requirements of the CISG are complex, subtle and varied and one is clearly included
in Article 65.

IV. Communications Technology and CISG-AC Opinion No. 1 Hold the Promise for More
Use of Article 65
Any reticence of sellers to avail themselves of the Article 65 provisions, which require a ”reasonable
time within which the buyer may make a different specification” after notice, may be reduced by the
recent scholarship of CISG-Advisory Council Opinion no. 1 on Electronic Communication under
21
22
CISG, which clarifies the provisions required for a writing and thus, for written notice, which
may be required by many contractual provisions.

V. Conclusion
Interpretation of CISG Article 65 in light of PECL Article 7:105 thus shows an historical
progression in the drafting, but does not leave a litigant with much recourse to obtain strategic
advantage, either in terms of flexibility in or tightening of the provisions. The Articles seem to pass
each other without contact. A bigger benefit for interpretation of Article 65 seems to stem not
from interpretation in light of the PECL, but from the practical advance of CISG-AC Opinion no.
23
1, which I have recently argued is a great benefit to clarity in defining ”writing,” and thus, to
notice related provisions generally.
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